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Abstract

This research aims to analyze the role of the notary in international business practices and analyze the position of
the Apostille Convention in increasing the Ease of Doing Business Index in Indonesia. This is a normative
research, utilizing interviews and document studies as the technique of gathering data. The data utilized are primary
law sources that are used in this research, which are information attained by the author from direct interviews with
authorized officials, as well as secondary law sources that provide explanations in correlation to the primary law
sources. The data is analyzed using qualitative analysis, with a descriptive based conclusion made. In the
discussions, the author concludes that the role of a notary in the international business practices can be divided
into (1) registration of limited liability companies through an online system, and (2) establishment of a foreign
investment limited liability company and export-import. The author continues by providing essential explanations
on the position of the Apostille Convention in increasing EoDB, by elaborating (1) The Apostille Convention and
the obligations and public document legalization procedures, (2) Ease of Doing Business Index, (3) Impact of the
Apostille Convention in increasing EoDB, and (4) Application of the Online Single Submission (OSS) system. It
is concluded that the Apostille Convention does not guarantee the increase of EoDB, even though the role of a
notary is regarded as highly essential in the international business practices, which include the process of issuing
authentic deeds, provide counseling on the law processes in establishing companies and legalization of related
documents to investments. The role of the Apostille Convention is not significant as the convention only arranges
matters related to public documents and not indicators of the EoDB.
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1. Introduction

Interactions between subjects that occur in this world have developed and are increasingly unlimited. These
activities impact on many aspects, one of which is the legal aspect. The impacts that correlate to the aspects of law
causes the crossing of the legal system to widen. In civil law, for example, the relationship between citizens and
other citizens in the practice of international trade has made the boundaries of the separation between legal systems
visibly unclear, as business relationships are built up frequently based on specific legal systems and across
jurisdictional boundaries (Czinkota, 2003).
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Globalization in the field of trade and business as well as the birth of free markets has also led to patterns of cross-
border relations that require an understanding by practitioners involved in it, including legal practitioners. This
understanding is meant by expanding their intellectual horizons and skills regarding the prevailing international
legal system and rules. For example, the legal profession of corporate lawyers will need to understand the legal
system of a business partner's country over the legal system of the company's business partners in addition to the
national legal system in which the company is located. Even the need for a legal system is stronger if there is a
dispute with other business stakeholders whose legal systems are different (Elnizar, 2008).

Legal professionals who must also prepare themselves for international business transactions are the notary
profession. The history of the work of the notary has been known since humans knew the act of writing. Therefore,
the work of a notary is very closely related to writing as the work of a notary is to record particular documents that
are considered important in legal relations between parties.

These critical documents which later became the products of the notary profession were used in the activities of
international business transactions both in the form of authentic deeds and underhanded deeds. Unfortunately, this
notary product only applies locally, which if it is to be used in international relations, a legal process is needed
because of differences in the jurisdiction.

This legalization is carried out to guarantee the correct notary signature even if it does not cover the contents of
the document. A document can be declared credible if it meets two qualities, namely reliability, and authenticity.
A public document can be declared to have met the reliability requirements if the information in it is accurate
information per what happened. Whereas, the document is declared to have met the authenticity requirements if
the contents of the document are following what was intended by the author and are not in a damaged condition.
Legalization of documents is the process of identifying a document to determine that the document is legal, issued,
and signed by the authorities (Zablud, 2006).

This is indicated by the need to prove the document to various interested parties. The document must be considered
correct insofar as it is not proven otherwise by other parties. By carrying out the process of legalizing this public
document, prosecutions from other parties can be prevented regarding the validity of a document.

The process of legalization of public documents originating from abroad involves a complicated, lengthy
procedure that requires not a small amount of money (Gautama, 2002). If it is associated with investment activities,
of course, this natural process of legalization has a negative impact. The convoluted process and the amount of
costs needed in the document legalization process affect the magnitude of the flow of foreign investment activities
in a country.

The complexity of the process of legalizing public documents does not mean that the solution to be chosen is to
abolish the legalization process. Because, if the legalization process is eliminated, it will affect the certainty of
public documents originating from abroad (Chancellor Publication, 1996). On October 5, 1961, a convention was
produced in the Hague, the Netherlands, aimed at removing the requirements for diplomatic or consular
legalization rather than foreign documents that were public documents. The Convention in question is the
Convention Abolishing the Requirement of Legalization for Foreign Public Documents (hereinafter referred to as
the Apostille Convention).

The scope of this convention is to apply to what is called public documents and documents that have been made
in the territory of one of the participating countries and will be carried out in the territory of one of the other
participating countries.

The business climate will directly affect the quality of people's lives. The government is currently working hard
to realize a better business climate in Indonesia to prosper the nation's life. Ease of Doing Business (hereinafter
referred to as EoDB) is an index compiled by the World Bank as an indicator of how "friendly" a country can
cooperate in receiving foreign investment in developing its economy. The World Bank report for the 2016 EoDB
entitled "Measuring Regulatory and Efficiency" included Indonesia as the top country in the "Top Reformer" list
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because it successfully made significant improvements to 7 of the 10 indicators surveyed. While the EoDB index
in 2017 entitled "Equal Opportunity for All" shows that Indonesia managed to rise 15 places from position 106 to
91 and entered the category of 10 countries with the highest ranking jump (Elnizar, 2018).

EoDB surveys and other similar surveys are one of the government tools to measure their performance. By
contributing to providing objective and factual input and information, the community and practitioners mean that
it has helped the government in carrying out its performance in carrying out the mandate of the welfare of the
nation (EoDB, 2008). In the 7th plenary meeting of the Asian Affairs Commission of the International Union of
Notaries (CAAs-UINL) and the International Seminar of the Notary Association of Indonesia in September 2017
in Bali, the notary profession has shown a form of full support to the Indonesian Government in improving the
EoDB index by covering the theme "Meeting Business Needs (Ease of Doing Business): Opportunities,
Challenges, and Roles of Notaries and Other Legal Professions in their Implementation" which also invited a
number of stakeholders at the world level.

Improving the guarantee of legal certainty will bring benefits to Indonesia if it is associated with the EoDB index
and foreign investment. Not only fresh funds but also technology transfers, educational advancements, soft skills,
non-tax revenues and taxes which ultimately expanded Indonesia's economic capacity. When viewed in its entirety,
the overall EoDB indicator is very much dealing with applicable legal provisions and enforcement. In other words,
everything will be related to legal certainty.

2. Research Methodology

The research method used is a normative legal research method in which data processing is based on the results of
research (interviews) and then combined with the data from the study of documents so that we can attain accurate
data. The data used are primary data and secondary data. After all the data collection processes, both primary data
and secondary data that has been considered valid will then be processed and analyzed using qualitative methods.
To obtain a visual reality of the issue, the qualitative data will then be presented descriptively.

3. Role of Notary in Internasional Businesses

The notary in carrying out his duties is based on Law Number 2 of 2014 concerning Amendments to Law Number
30 of 2004 concerning Notary Position. In the statutory provisions, it states that the primary task of a notary is to
give an absolute agreement to the parties who make it. Thus, the importance of the position of a notary is given by
law to make an absolute proof of device or instrument, and therefore the authentic deed is in its essence considered
correct. So that is an essential task, especially those who need it in personal or business matters.

Notary plays a vital role in creating legal certainty because of its authentic nature and can be used as a reliable and
full evidentiary tool if there are problems related to the deed. Today the need for authentic deeds as proof is
increasing along with the increase in business relations in various business fields both from the local to the
international scale.

3.1. The Role of the Notary in the Registration of Limited Liability Companies through the Online System

In accordance with the mandate of Article 15 Paragraph (1) of Law Number 2 of 2014 concerning Amendments
to Law Number 30 of 2004, Notary is authorized to make authentic deeds regarding all acts, agreements, and
provisions required by laws and / or it is desired by those concerned to be stated in the authentic deed, guaranteeing
the date of making the deed, storing the deed, copy and quotation of deed, all as long as the making of the deeds
is not also assigned or exempted to other officials or persons determined by law invited. One manifestation of the
provisions required by legislation is that a notary is authorized to make an authentic deed, namely a deed of the
establishment made in the form of a notary deed.

Aside from making a certificate of incorporation, a notary also has a role in registering and ratifying Limited
Liability Companies. New regulations issued regarding the registration and ratification of Limited Liability
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Companies in the form of Minister of Law and Human Rights (PERMENKUMHAM) Regulation Number 4 of
2014 concerning Procedures for Submitting Requests for Ratification of Legal Entities and Approval of Articles
of Association and Submission of Notices of Amendments to Articles of Association and Amendments to Data of
Limited Liability Companies updated with PERMENKUMHAM Number 1 of 2016, concerning Amendments to
Minister of Law and Human Rights Regulation Number 4 of 2014, concerning Procedures for Submitting Requests
for Ratification of Legal Entities and Approval of Articles of Association and Submission of Notification of
Amendments to Articles of Association and Amendments to Data of Limited Liability Companies conducted
through electronic media (Online). Changes from manual systems to electronic systems or online are expected so
that registration or approval can run more efficiently and more effectively (Permatasari, 2017).

Registration and ratification of Limited Liability Companies online are through the Legal Entity Administration
System (SABH) which is an electronic information technology service of the Company organized by the
Directorate General of General Legal Administration.

Thus, in addition to making a limited company deed of establishment, the notary also plays a role in registering
online limited liability companies by entering limited company data, checking all data that has been entered to
avoid data entry errors, then signing if the decision to approve the establishment of a limited liability company.

The act of checking data carefully and thoroughly is part of the role, from a series of notary roles in online
registration of limited liability companies. Data errors when the process of entering data into the system is
something that is not desired by anyone, but sometimes still happens. This situation is indeed not separated from
the role of the notary. If a data entry error occurs, the role of the notary is to correct the data before it is inputted
or uploaded, and the notary checks the wrong part and matches the data carried by the applicant because if a notary
makes a mistake the notary must be responsible for making a new deed at a notary fee, but if the applicant blunders,
the notary will convey what should have been made a new deed at the client's own expense.

The existence of an online system in establishing limited companies is a form of convenience for those who want
to conduct business activities. However, if an error occurs in inputting data or uploading data from the notary, the
notary must be responsible for making a new deed at the expense of the notary, but if the applicant is wrong, the
notary will submit the deed at the client's own expense. The notary deed remains valid, but accompanied by a deed
of the amendment made by a notary with the same number remains accompanied by new data sent back to
Kemenkuham with an online system, which will be followed by the issuance of a new decree.

3.2. The role of a Notary in the Establishment of a Foreign Investment and Import-Export Limited Liability
Company

The role of the notary in changing Limited Liability Companies (PT) to Foreign Investment Limited Liability
Companies (PMA) is closely related to his authority as stipulated in Law Number 2 of 2014 concerning changes
to Law Number 30 of 2004 concerning Notary Position. If the client comes to the notary to ask the notary to carry
out his authority concerning the client's request regarding the change in his PT to PMA, then the notary's role is to
be able to do several things and the steps below:

1. Providing legal counseling: Providing legal counseling is intended so that the client or the parties know and
subsequently understand the procedure regarding the change in PT to PMA.

2. Making authentic deeds: Making authentic certificates is the central role of the notary in carrying out their
duties, including in changing PT to PMA.

Thus, the change in PT to PMA is followed by changes in the articles of association and/or changes to the PT data.
Therefore, after the BKPM issues approval for the Registration submitted to him, the agreement will then be
forwarded to the notary in the framework of amending the articles of association and/or data of the PT as well as
making a share sale deed (if the investment is made through share trading).
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The procedure for submitting a request for amendment to the Articles of Association and/or PT data by a notary
to the Minister of Law & Human Rights of the Republic of Indonesia is regulated in the Republic of Indonesia
Minister of Law and Human Rights Regulation Number 1 of 2016, concerning Amendments to Regulation of the
Minister of Law and Human Rights Number 4, 2014 of concerning Procedures for Submitting Requests for
Ratification of Legal Entities and Approval of Articles of Association and Submission of Notification of
Amendments to Articles of Association and Amendments to Data of Limited Liability Companies.

Thus, the role of the notary if there is a client or party who comes to the notary who wants to change the PT to
PMA, the notary has the duty to accommodate all the wishes of the parties including making agreements desired
by each party who wishes to cooperate and provide legal advice or counseling to the parties regarding the steps
that must be taken by the parties in the amendment to PMA, which are followed by carrying out their authorities
and obligations in accordance with the provisions in the Notary Position Law, Limited Liability Company Law,
Foreign Investment Law and other related regulations.

4. The position of The Apostille Convention in Increasing the Ease of Business Index (EoDB) in Indonesia
a.  The Apostille Convention

In short, as stated in its preamble, The Apostille Convention aims to remove diplomatic and consular legality
requirements or obligations from public documents originating from abroad and replace them with more
straightforward procedures. Thus, traffic relations are more smooth. The purpose of the ratification and enactment
of The Apostille Convention is as a legal basis for the implementation of simplification of procedures for legalizing
public documents. In addition, it is expected that the enactment of The Apostille Convention can facilitate
cooperation between participating countries from The Apostille Convention.

For a state actor, ratifying The Apostille Convention will provide tangible benefits. A more effective and efficient
document legalization process can facilitate the processing of legal documents used for international business
transactions. Nonetheless, some countries have decided not to ratify The Apostille Convention because there are
some disadvantages for state actors. Some of the disadvantages include for Indonesia, (1) The excessive activity
of Indonesia in international organizations is feared to impose the state budget, and (2) political will to implement
the provisions of The Apostille Convention is not classified as the current government priority.

The provisions contained in The Apostille Convention will apply to all public documents that have been made
within the territory of one participating country from The Apostille Convention, and those documents will be
carried out within the territory of one of the other participating countries of The Apostille Convention. In Article
2 of the Apostille Convention, it is explained that public documents originating from abroad as detailed in the
paragraph above do not require legalization and formality to be used in the jurisdiction of one participating country.
The only thing that needs to be done to make public documents originating from abroad can be used by giving
apostille or allonge.

An apostille is a paper slip attached to the relevant document or can also be attached to the relevant public
document. Allonge is a separate paper slip separate from the relevant public documents. Thus, allonge becomes
like an attachment to the relevant public documents. Either Apostille or Allonge will include, among other things,
the date and registration number of the relevant public document. In the Apostille or Allonge, officials from
countries (participating countries in the Apostille Convention) that issue the relevant documents provide a
certificate in the form of a certificate that replaces all the requirements for legalization.

Apostille or Allonge is registered with the state agency that issued the document. By having registered the
document with the agency in the country that issued the document, the judge from another country (which is also
the participating country of The Apostille Convention) can be accepted as a legal document. Apostille or Allonge
only validates the authenticity of the signature, capacity or authority of the signatory. In the event that the public
document is not accompanied by a signature from the competent authority, apostille or allonge authorizes the
identity of the stamp or stamp on the relevant public document.
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Apostille or allonge does not ratify the substance or contents of the public document. Based on Article 5 of this
Apostille Convention, this apostille or allonge will provide the intensity of the validity of public documents
originating from abroad. Furthermore, in Article 6 the Apostille Convention mandates participating countries to
appoint a competent authority or institution to issue the apostille or allonge. Article 7 of the Apostille Convention
stipulates that the appointing authority or institution must make a register (card index) to record every apostille or
allonge that has been issued by the relevant authority or institution.

b. Obligations and Procedures for Legalization of Public Documents

Legalization of documents is the process of identifying a document to determine that the document is legally valid,
issued and signed by the authorities. This is aimed at the need to prove the document to various interested parties.
The document must be considered correct insofar as it is not proven otherwise by other parties. By carrying out
the process of legalizing this public document, prosecutions from other parties can be prevented regarding the
validity of a document.

The complexity of the process of legalizing public documents does not mean the solution to be chosen is to abolish
the legalization process. Because, if the process of legalizing public documents is eliminated, there will be doubts
about the public documents originating from abroad whether the public documents have indeed been issued or
signed by the authorities. So, the legalization procedure for public documents originating from abroad is not
abolished. The procedure for the legalization of complicated and costly public documents needs to be replaced by
a more straightforward procedure, namely by using ratification in the form of issuing a certificate attached to
public documents originating from abroad.

Thus, public documents originating from abroad and which have been approved, can be immediately applied in
the destination country. The middle ground for ratification of a public document with these simpler terms and
procedures is accommodated by the provisions of The Apostille Convention.

c.  Ease of Doing Business Index (EoDB)

There are ten indicators used by the World Bank to advance the ease of doing business, which includes (EODB,
2018):

First Indicator - Starting Business

Second Indicator - dealing with construction permit
Third Indicator — Registering Property

Fourth Indicator — Paying Taxes

Fifth Indicator - Getting credit

Sixth Indicator — Enforcing Contracts

Seventh Indicator - Getting Electricity

Eight Indicator — Trading Across Borders

Ninth Indicator — Resolving Insolvency

0. Tenth Indicator - Protecting Minority Investors

N I S

d. Impact of The Apostille Convention in increasing the Ease of Business Index (EoDB) in Indonesia

Documents to be used abroad at this time must be legalized by a notary or authorized agency, the Ministry of Law
and Human Rights, the Ministry of Foreign Affairs, and Foreign Country Representatives (the country where the
document will be used). However, there are many assumptions that the procedure for legalizing public documents
is very complicated and costs a lot. Therefore, there is an assumption that the procedure for legalizing public
documents needs to be replaced by a more straightforward procedure. One form of simplification is by using
authorization in the form of issuing a certificate attached to public documents originating from abroad. Thus,
public documents originating from abroad and which have been approved can be immediately applied in the
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destination country. Provisions in the Apostille Convention are considered as a middle ground for the ratification
of a public document with more straightforward means and procedures.

In Indonesia, the Apostille Convention has not yet been ratified. Then, does ratifying the Apostille Convention
have an impact on increasing the ease of business index (EoDB) in Indonesia? A simple answer to this question is
that the Apostille Convention does not guarantee that the ease of business index (EoDB) increases. The Apostille
Convention is not significant in increasing the Ease of Business Index (EoDB) in Indonesia. Because of the impact
of the Apostille does not assess the truth of the contents of the document but only looks at the authenticity of the
signatures in a document or the truth of the stamp from a public institution abroad. Although Indonesia decides in
the near future to ratify the Apostille Convention, the ratification would not affect the role of the notary in
international business practices. This is because the data from the research results (see figure) shows that the legal
documents used for international business transactions are not significant. Thus, if the Apostille Convention is
ratified, the role of the notary will not be affected.

e. Implementation of the Online Single Submission (OSS)

Electronic Integrated Business Licensing Services (PBTSE), which is more easily called the generic name OSS is
present in the context of business licensing services that are valid in all Ministries, Institutions, and Local
Governments throughout Indonesia, which have been carried out through One-Stop Integrated Licensing (PTSP)
Besides through PTSP, the community can access the OSS System online at any place and at any time.

The OSS system was built in the context of accelerating and increasing investment and business, by applying
licensing to try to be integrated electronically. In the latest regulation on OSS, namely Government Regulation
Number 24 of 2018, the Government regulates among other things the types, applicants, and issuance of business
licenses; implementation of business licensing; business licensing reform per sector, OSS system, OSS institution,
OSS funding; incentives or disincentives for implementing licensing through OSS; solving business problems and
obstacles; and sanctions.

OSS whose implementation is regulated in Government Regulation Number 24 of 2018 is a government effort to
simplify business licensing and create a model of integrated licensing services that are fast and inexpensive and
provide certainty. With the OSS system, business permits will be obtained by businesses in less than one hour.
The OSS system began since October 2017 as the implementation of the Presidential Regulation (Perpres) No. 91
of 2017 concerning the Acceleration of Business Execution, and has conducted concept trials in three locations,
namely: Purwakarta, Batam and Palu. The design of this Information Technology based system is basically by
interconnecting and integrating existing licensing service systems at the BKPM / PTSP Center (SPIPISE), regional
PTSPs that use the Ministry of Communication and Informatics's system. Also included are systems from various
Ministries and licensing issuing Institutions, including the Indonesian National Single Window (INSW) system,
the General Legal Administration System of the Ministry of Law and Human Rights, and the Ministry of Home
Affairs Population Administration Information System.

OSS operations are held in the Coordinating Ministry for Economic Affairs supported by INSW and other relevant
ministries. But this is only a transitional period while preparing for its permanent implementation at BKPM. PP
No. 24 of 2018 is a positive and comprehensive milestone for synchronizing licensing regulations at the Central
and Regional Governments. For investments or business activities that are already running, then they can adjust
their business licensing through the OSS System, either to obtain a Business Registration Number (NIB) or to
extend or change business licenses and or commercial permits. At present, the Coordinating Ministry for Economic
Affairs has made the OSS Lounge which is expected to become a standard in all PTSPs. In the OSS Lounge, there
are independent services, assisted services, priority services, general investment consultations, and business
clinics. Task Force to oversee the process of resolving business licensing has also been established in all Provinces.
While the formation of the Task Force at the District / City level has almost finished, only waiting for its ratification
in some regencies/cities.
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The guidelines for licensing services strive for electronic integrity (OSS), including (OSS, 2018):

. Making and Activating an OSS Account

. Obtaining a Business Registration Number (NIB)

. Location Permit

. Environmental Permit

. Building Construction Permit

. Business License

. Operational / Commercial Permit

. Payment

. Development of Business License and Renewal of Company Data
0. Running Business Activities.

— O 00 3 O L AW N~

5. Conclusion

The role of the Notary in international business practice is to make authentic deeds related to the establishment of
a business entity and to obtain its ratification, conduct legal counseling related to procedures in the establishment
of a business entity, and legalize documents related to investment activities.

The position of the Apostille Convention in increasing the Ease of Doing Business in Indonesia is not significant.
Because the Apostille Convention only regulates matters relating to the legalization of public documents that are
used both inside and outside the country where these are not the leading indicators in the EoDB survey.
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